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By Erin Sheley

Since 2000, the rule governing the admission of expert testimony in federal courts, Federal Rule of Evidence 702,
has required that expert opinion evidence relate to a proper scientific, technical, or specialized topic, that it help the
trier of fact to understand the evidence or to determine a fact in issue, that it be based on sufficient facts or data,
that it be the product of reliable principles and methods, and that the opinion reflects a reliable application of the
principles and methods to the facts of the case.1 Federal judges have a duty to ensure that all of these
requirements are met. Most federal courts took this obligation seriously and closely examined experts' opinions
against Rule 702's requirements.

Many courts, however, did not follow the rule, leading to inconsistent rulings, not only across the federal circuit
courts of appeals, but even within the same federal trial court districts. These courts failed to serve their mandated
screening function, deferring heavily to parties' proffers of expert testimony without subjecting the experts to the
same preponderance of the evidence standard of proof that governs the rest of evidence law. In December of 2023,
to address this widespread misapplication of Rule 702 by courts, the Rules Advisory Committee amended it. Some
federal courts have begun to follow this new directive and probe more deeply the reliability of proffered expert
testimony.

The 2000 version of Rule 702 codified the requirement announced in a landmark 1993 decision by the United
States Supreme Court, Daubert v Merrell Dow Pharmaceuticals,2 that trial court judges must act as "gatekeepers"
against the admission of unreliable expert testimony.3 As the Fourth Circuit Court of Appeals explained in a case
called Sardis v. Overhead Door Corp.,4 proper gatekeeping is critical because "[e]xpert evidence can be both
powerful and quite misleading."5 To help trial courts carry out their critical gatekeeping role, the Supreme Court in
Daubert famously elaborated on factors relevant to determining the reliability of principles and methods, which
include: whether the technique can be tested; whether it is subjected to peer review; the potential error rate; the
existence of standards controlling its operation; its general acceptance in the relevant expert community; and other
factors, such as whether the technique appears developed only for litigation.
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In a significant law review article in 2015, Professor David Bernstein and Eric Lasker showed that federal trial
courts, as well as federal appellate courts including the Fifth, Eighth, and Ninth Circuit Courts of Appeals, fashioned
tests ostensibly construing Rule 702 and Daubert but in actuality rewording it into explicitly "liberal" principles of
admissibility (some derived from scholarly treatises that directly conflict with the law as written).6 Circuits went so
far as to ignore the usual abuse-of-discretion standard of review for trial courts and essentially engage in de novo
review to overturn decisions to exclude expert testimony. For example, the Ninth Circuit announced a rule,
seemingly directly contradictory to the detailed requirements of Rule 702, that "only a faulty methodology or theory,
as opposed to imperfect execution of laboratory techniques, is a valid basis to exclude expert testimony."7

Courts' failures to apply Rule 702 correctly have created obvious risks to innocent parties confronted by well-
credentialed experts whose proffered testimony has not been adequately scrutinized by the trial court. The field of
criminal law, for example, has seen the rise of a whole cottage industry of forensic expert witnesses, with varying
degrees of methodological soundness.8 For example, two FBI studies have found that "911 call analysis," in which
an expert analyzes speech patterns, tone, pauses, word choice and grammar to detect dishonesty, should be used
with caution and may exacerbate bias.9 The Innocence Project has identified at least 36 cases of wrongful
conviction secured through "bite mark analysis."10 And a 2022 National Institute of Justice study of bloodstain
pattern analysis found that about 11% of analysts' conclusions were wrong, and that those errors were replicated by
second analysts between 18-34% of the time.11

With its recent amendments to Rule 702, the chair of the federal judiciary's Advisory Committee on Evidence
Rules explained,

[Tlhe Committee resolved to respond to the fact that many courts have declared that the reliability requirements
set forth in Rule 702 (b) and (d)-that the expert has relied on sufficient facts or data and has reliably applied a
reliable methodology-are questions of weight and not admissibility, and more broadly that expert testimony is
presumed to be admissible. These statements misstate Rule 702, because its admissibility requirements must be
established to a court by a preponderance of the evidence.12

The Advisory Committee found that "in a fair number of cases" courts allowed an expert to testify even though the
proponent had "not satisfied the Rule 702(b) and (d) requirements by a preponderance of the evidence...."13

The new amendments clarify and emphasize that questions regarding the admissibility of expert opinion evidence
must be decided by the court on a preponderance of the evidence standard: has the proponent of the expert
testimony demonstrated to the court "that it is more likely than not" that all of the Rule 702 criteria have been met?
The amendment also slightly revises the language of the application prong. The rule used to require that the expert
have "reliably applied the principles and methods to the facts of the case," where the revision requires that the
"expert's opinion reflects a reliable application of the principles and methods to the facts of the case." This clarifies
that there must be a tight connection between the actual testimony and the relevant dispute.

The 2023 amendments are not a substantive change in the rule; they are simply intended to "correct judicial
missteps."14 Since the Daubert decision over thirty years ago, the United States Supreme Court has directed trial
courts to serve a gatekeeping function when it comes to expert testimony. And courts have always determined the
vast majority of preliminary questions of evidentiary admissibility under a preponderance of the evidence standard,
developed in the case law construing Federal Rule of Evidence 104. Indeed, the commentary accompanying the
2023 amendment to Rule 702 expressly states, "Nothing in the amendment imposes any new, specific
procedures."15

The recent changes to Rule 702 should serve to bring expert admissibility determinations back into harmony with
both the purpose of the Rule and general principles of relevance and admissibility. As amended Rule 702 makes
clear in the face of apparent confusion among federal courts, trial judges should not punt on the hard work of
subjecting complex expert testimony to the similarly complex prongs of the Rule, under the same standard of proof
they would apply to any other admissibility question. Deferring to invented principles of "liberal admissibility" raises
exactly the concerns the Rule sought to avoid in the first place: the risk that juries will defer to perceptions of
scientific expertise even in cases where such expertise is not deployed reliably.
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Recent studies on jury behavior have given reason to hope that jurors do not, in fact, unquestioningly accept
expert testimony. These studies also provide insight as to the kinds of biases juries have when evaluating it.
Significantly, juries seem to undervalue experimental, probabilistic expert evidence in favor of anecdotal expert
evidence. For example, in a 2004 study involving a simulated toxic tort case, Brian Bornstein found that anecdotal
testimony supporting the defense (stating that three people were exposed to the same substance as the plaintiff but
unaffected) had a greater effect on mock verdicts than experimental evidence supporting the defense (a lab study
showing that exposure to the substance did not cause health problems). As experimental evidence is generally
considered more reliable than anecdotal evidence, courts should be particularly careful to ensure that the latter is
genuinely relevant and reliable before admitting it, as juries are already likely to overvalue it.

Amended Rule 702 has only been in place for a few months, but some federal trial courts appear to be taking
seriously the renewed mandate that they proactively exclude unreliable expert testimony. For example, in
December 2023 in In re Acetaminophen-ASD-ADHD Products Liability Litigation,16 a multi-district litigation in the
U.S. District Court for the Southern District of New York alleging that prenatal exposure to acetaminophen (Tylenol)
causes autism spectrum disorder and ADHD in children, the court focused in great detail on the methodologies of
the plaintiffs’ proffered experts. In a lengthy opinion, the court excluded the testimony due to the experts' failure to
engage the known confounding factors in their analysis.

The most recent example of a court applying Rule 702 correctly is the U.S. District Court for the Northern District
of lllinois in April 2024, in West v Home Depot U.S.A., Inc.17 In West, the plaintiff sought to introduce the testimony
of a chiropractor, a neurosurgeon, and an orthopedic surgeon to support her claim that she had suffered various
persistent injuries after being struck by several drywall studs that fell on her from a store display. In its defense,
Home Depot pointed to the plaintiff's history of chronic pain in the relevant areas, which had started after a car
accident that pre-dated the incident at the store-a history none of the experts had considered in forming opinions
about causation. In excluding the proffered experts as unreliable, the court noted that the 2023 amendment to Rule
702 is not a "wholesale change in the law" but rather "a refocusing of the Supreme Court's instruction" for district
court judges to act as gatekeepers to ensure that expert testimony "is not only relevant but reliable."18

Meanwhile, in February 2024 the Sixth Circuit, in In re Onglyza (Saxagliptin) and Kombiglyze (Saxagliptin and
Metformin) Products Liability Litigation-MDL 2809,19 upheld the trial court's decision to exclude experts supporting
plaintiffs' claim that a diabetes drug caused their heart failure. Because of the timing of when amended Rule 702
took effect, the court conducted its analysis under the 2000 version of the rule, but referred to the 2023 rule in its
opinion. The appellate court found that the district court "properly exercised its 'gatekeeping role" when it excluded
an expert who "cherry-picked data" and "inferred a causal relationship" from a key study "that did not come to a
conclusion about causation."20

Similarly, in April 2024 in Kadel v. Folwell,21 the Fourth Circuit Court of Appeals upheld the trial court's decision to
exclude the State defendants' experts, in an Equal Protection challenge to North Carolina and West Virginia
healthcare plans that cover medically necessary treatments for certain diagnoses but excepting the same
treatments for a diagnosis unique to transgender patients. In doing so it stated that part of the court's "gatekeeping
role" under Rule 702 was to decide "whether the expert has sufficient specialized knowledge to assist jurors in
deciding the particular issues in the case."22 In this case, it concluded, the district court "did not abuse its discretion
by rejecting expert testimony about the treatment of gender dysphoria from witnesses who, although medical
professionals, did not demonstrate an expertise in treating gender dysphoria."23

Also in April, in In re Johnson & Johnson Talcum Powder Products Marketing, Sales Practices and Products
Liability Litigation,24 a United States District Court judge in New Jersey ruled in the federal talc multi-district
litigation that in light of the recent changes to Rule 702 and the emergence of new relevant science, the court would
allow the parties to file new motions asserting either that a previous opinion by the judge's now-retired predecessor
"demonstrably fails to adhere to Rule 702 as clarified by the 2023 amendments" or that "new science is shown to
contradict or challenge [the other judge's] previous findings."25

These recent cases demonstrate how courts should properly respond to amended Rule 702. The amendments do
not signify a substantive change in policy by the Advisory Committee but, rather, an acknowledgement that many
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federal courts had largely interpreted away the gatekeeping function they were supposed to exercise vis- -vis
unreliable expert testimony. Justice and the preponderance of evidence standard both require that courts test
proffered expert testimony on each of the criteria of Rule 702, as expanded upon by Daubert, and exclude that
which cannot meet them.26
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