DON'T SAY

Expert Admissibility in the Circuit Courts:
Before and After the 2023 Amendment

An amendment to Federal Rule of Evidence 702 took effect on December 1, 2023, clarifying the standards that federal courts must use
to determine the admissibility of expert evidence. Subsequent case law demonstrates that federal circuit courts are changing practice in

accordance with the amendment, as was intended.

Circuit

Admissibility standards before FRE 702 amendment

“Questions relating to the bases and sources of an expert’s opinions

Admissibility standards after FRE 702 amendment

“There is no question that Federal Rule of Evidence 702 governs
the admissibility of expert testimony,” and under that rule, “expert
testimony may not be admitted unless the proponent demonstrates
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“[Itis up to opposing counsel to inquire into the expert’s factual
basis.”

methodology, are questions of weight and not admissibility.™

Rule 702 “only allows an expert to testify when” the proponent
establishes all of the enumerated elements.®
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Admissibility standards before FRE 702 amendment

“The Eighth Circuit “stated numerous times that, ‘[a]s a general rule,
the factual basis of an expert opinion goes to the credibility of the
testimony, not the admissibility.”” Eighth Circuit cases “call[ed] for
the liberal admission of expert testimony.”®

“Only if an expert’s opinion is so fundamentally unsupported

that it can offer no assistance to the jury must such testimony be
excluded.” “Doubts regarding whether an expert’'s testimony will be
useful should generally be resolved in favor of admissibility.””

“Where experts’ opinions “are not the ‘junk science’ Rule 702 was
meant to exclude, . .. the interests of justice favor leaving difficult
issues in the hands of the jury and relying on the safeguards of the
adversary system ... to attack ‘shaky but admissible’ evidence.” Rule
702 “should be applied with a ‘liberal thrust’ favoring admission.”
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Admissibility standards after FRE 702 amendment

“The 2023 amendment to Rule 702 was deemed “necessary
because many courts had incorrectly held ‘that the critical
questions of the sufficiency of an expert’'s basis, and the application
of the expert's methodology, are questions of weight and not
admissibility.” Proffered opinions “lack reliability” and are properly
excluded where they lack an adequate basis.”

“Rule 702 “expressly require[s] a proponent of expert testimony to
‘demonstrate[] to the court that it is more likely than not that the
four admissibility requirements are satisfied.” \WWhen applying the
standard, “challenges to an expert’s opinion go to the weight of the
evidence only if a court first finds it more likely than not that an expert
has a sufficient basis to support an opinion.” If the proponent “fail[s]
to establish by a preponderance of the evidence that [the expert's]
conclusion was based on sufficient facts or data,” the opinions are
properly excluded under Rule 702(b). The district court “cannot
abdicate its role as gatekeeper” nor “delegat[e] that role to the jury.”
Prior holdings that Rule 702 should be applied “with a liberal thrust”
should “not be understood to suggest a presumption of admission”
because “[t]here is no such presumption, as a proponent of expert
testimony must always establish the admissibility requirements of
Rule 702 by a preponderance of the evidence."*®

“Rule 702 contemplates that district courts may exclude opinion
testimony where the expert’s “application of those methods” is
unreliable.”!
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Circuit Admissibility standards before FRE 702 amendment Admissibility standards after FRE 702 amendment
Tenth “[D]oubts concerning the sufficiency of the factual basis to support “Experts that lack “sufficient facts or data’ on which to base their
Circuit [the expert’s] opinion go to its weight, and not to its admissibility."? opinions” are properly excluded pursuant to Rule 702(b)."*?

“[T]he gatekeeping function of the court” requires it “to ensure
that there are sufficient facts or data for [the expert’s] testimony.”
When that factual basis is found inadequate, the opinions are

[T]he soundness of the factual underpinnings of the expert's “unreliable and therefore inadmissible under Rule 702.” Rule 702
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Circuit that"al?atygs are factual matters to be determined by the trier of critical questions of the sufficiency of an expert's basis, and the
fact application of the expert's methodology, are questions of weight
and not admissibility. These rulings are an incorrect application of
Rules 702 and 104(a)."*®
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